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WALLACE, KNOLLENBERG & CAMERON,
Caples Bldg., El Paso, Texas,

Attorneys for Plaintiff in Error.

D. V. MULHERN, Home Builders' Building,

Phoenix, Arizona,

Attorney for the Intervener and Defend-

ant in Error.

In the District Court of the United States, in and

for the District of Arizona.

LAW No. 437—PHOENIX.

UNITED STATES OF AMERICA, for the Use

and Benefit of SOUTHWESTERN PORT-
LAND CEMENT COMPANY, a Corpora-

tion,

Plaintiff,

vs.

L. C. LASHMET and SOUTHERN SURETY
COMPANY, a Corporation,

Defendants.

MOTION FOR LEAVE TO INTERVENE (OF
WESTERN PIPE & STEEL COMPANY OF
CALIFORNIA, A CORPORATION).

Comes now Western Pipe & Steel Company of

California, a corporation, and moves the Court for
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its order granting it leave to intervene in and

become a party to the above-entitled action, and

as grounds for said motion states that it has fur-

nished to the above-named defendant, L. C. Lashmet,

material used in the construction of the public

work described in the plamtiff's complaint for

which material payment has not been made, all

as set out in its proposed complamt and interven-

tion, a copy of which accompanies this motion.

D. V. MULHERN,
Attorne}^ for Western Pipe & Steel Company, a

Corporation.

[Endorsed] : Mled Oct. 14, 1925. [P]

[Title of Cause.]

MINUTES OF COURT—OCTOBER 19, 1926—
RULING ON MOTION FOR LEAVE TO IN-

TERVENE.

D. V. Mulhern, EsquiT-p, is present for the in-

tervener. Whereupon, motion for leave to in-

tervene is argued by counsel to the Court and
submitted; and IT IS NOW ORDERED by the

Court that said motion be, and the same is hereby
granted. [2]

*Page-number appearing at foot of page of original certified Tran-
script of Eecord,
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In the District Court of the United States, in and

for the District of Arizona.

LAW No. 437—PHOENIX.

UNITED STATES OF AMERICA, for the Use

and Benefit of SOUTHWESTERN PORT-

LAND CEMENT COMPANY, a Corpora-

tion,

Plaintiff,

vs.

L. C. LASHMET and SOUTHERN SURETY
COMPANY, a Corporation,

Defendants.

WESTERN PIPE & STEEL COMPANY OF
CALIFORNIA, a Corporation,

Intervener.

COMPLAINT OF WESTERN PIPE & STEEL
COMPANY OF CALIFORNIA, INTER-
VENER. -^

For cause of action against the defendants,

L. C. Lashmet and Southern Surety Company, the

intervener. Western Pipe & Steel Companj^ of

California, states:

I.

That Western Pipe & Steel Company of Cali-

fornia and Southern Surety Company are corpora-

tions duly organized under the laws of the States

of California and Iowa, respectively.
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II.

That on July 20, 1923, the defendant, L. C.

Lashmet, entered into a written contract with the

United States of America for the construction,

prosecution and completion of a certain public

work, to wit, the, improvement of the Flagstaff-

Angell Highway in the County of Coconino, State

and Federal District of Arizona, and in the Coco-

nino National Forest; that said contract was com-

pleted and final settlement l^ad therefor on No-

vember 14, 1924, and no suit has been brought by

the United States on the bond hereinafter men-

tioned, and there are no known creditors of the

defendant, L. C. [3] Lashmet, on account of

labor and materials supplied to him in the prose-

cution of the work provided for in said contract

other than the above named plaintiff and this in-

tervener.

III.

That, on June 30, 1923, the Western Pipe &
Steel Company of California, at the special in-

stance and request of the defendant, L. C. Lash-

met, furnished and delivered to him certain ma-
terial, to wit, corrugated culvert pipe, of the agreed

and reasonable value of Five Thousand Four Hun-
dred Sixteen and 90/100 Dollars ($5416.90), to be,

and which was, used in the prosecution of the

work provided for in said contract and in the im-

provement of said highway; that it was under-

stood and agreed by and between said Western
Pipe & Steel Company of California and said L. C.

Lashmet that said material was to be paid for in
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cash upon delivery and that, in the event pay-

ment was not so made, said sum, or the unpaid

balance thereof, should bear interest at the rate of

eight per cent per annum from said date until

paid; that there has been paid on account of the

purchase price of the material so furnished as

aforesaid and the interest thereon, the sum of

Three Thousand and No/100 Dollars ($3,000.00),

paid on July 1, 1924, and the sum of One Thou-
sand and No/100 Dollars ($1,000.00), paid on April

25, 1925; and that there remams a balance of said

purchase price unpaid of Two Thousand Thirty-

six and 45/100 Dollars ($2,036.45), with interest

thereon at the rate of eight per cent per annum
from and after April 25, 1925.

IV.

That, pursuant to one of the conditions of the
award by the United States of said contract to
the defendant, L. C. Lashmet, he, as principal, and
the defendant. Southern Surety Company, as surety,
made, executed and delivered to the United States
a bond whereby they acknowledged themselves
firmly bound unto the United [4] States of Amer-
ica in the full and just sum of Seventy-nine Thou-
sand Three Hundred Thirteen and 8/100 Dollars
($79,313.08), to be paid to the Treasurer of the
United States, for which payment well and truly
to be made, they thereby bound themselves jointly
and severally upon condition, among other things,
that the said L. C. Lashmet should in all respects
comply with the terms and conditions of said con-
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tract and sliould well and truly pay every person

furnishing materials in or about the improvement

of said highway all and every sum or sums of

money due him, them or any of them for all such

materials for which said L. C. Lashmet was liable.

V.

That prior to April 25, 1925, Western Pipe and

Steel Company of California notified the defendant.

Southern Surety Company, that the defendant,

L. C. Lashmet had failed, neglected and refused to

pay the balance for and on account of the cor-

rugated culvert pipe by it furnished to the said

L. C. Lashmet as herein alleged and made demand

upon said Southern Surety Company that it pay

said sum under and by virtue of its obligation as

surety on said bond, but, notwithstanding said

demand, it has failed, neglected and refused to pay

the same.

WHEREFORE, Western Pipe & Steel Company
of California prays judgment against the defend-

ants jointly and severally, for the sum of Two
Thousand Thirty-six and 45/100 Dollars ($2,036.-

45), together with interest thereon at the rate of

eight per cent per annum from April 25, 1925,

and for its costs herein laid out and expended.

D. V. MULHERN,
JOHN R. HAMPTON,

Attorneys for Western Pipe & Steel Company of

California. [5]
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Federal District of Arizona,

County of Maricopa,—ss.

A. A. Burden, being first duly sworn, on bis oath

deposes and says, tbat be is manager of Western

Pipe and Steel Company of California, a corpo-

ration; tbat be bas read tbe foregoing complaint

and knows tbe contents tbereof, and tbe same is

true of bis own knowledge, except as to tbose

matters wbicb are stated tberein on information

and belief, and as to tbose matters be believes it

to be true.

A. A. BURDEN.

Subscribed and sworn to before me tbis 14tb day

of October, 1925.

[Notarial Seal] D. V. MULHERN,
Notary Public.

My commission expires July 6, 1927.

[Endorsed] : Filed Oct. 14, 1925. [6]

[Title of Court and Cause.]

ANSWER.

Comes now tbe Soutbem Surety Company, de-

fendant in tbe above styled and numbered cause

and witb leave of tbe Court first bad and obtained

files tbis its first amended original answer and

states:

1st. Tbat tbe complaint of intervener does not

state facts sufficient for a cause of action against

tbis defendant and sbould be dismissed, and of

tbis prays judgment of tbe court.
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2d. Further answering, without waiving his ex-

ceptions herem, but insisting upon same, denies

each and every allegation in the complaint of inter-

vener Western Pipe and Steel Company of Cali-

fornia and says same is not true in whole or in

part and puts himself upon the country.

WHEREFORE, said defendant having fully an-

swered prays to be dismissed with its costs.

3d. Further answering this defendant says that

the complaint filed by said intervener Western

Pipe & Steel Company of California was filed more

than one year after its cause of action arose, and

that said cause of action arose on July 21st, 1924,

when a full and final settlement was made and ac-

cepted between the contractor L. C. Lashmet and

the [7] engineer representing the United States

Government, and that under the Federal Statutes

governing this case, said cause of action was barred

on July 21, 1925, and this defendant Southern

Surety Company expressly pleads the Statutes of

Limitations as a defense to this cause of action,

and alleges that said suit was not filed until Oc-

tober 21st, 1925, long after said cause of action

was barred by the Statutes of Limitations.

WHEREFORE, defendant having fully answered

prays to be discharged with its costs.

WALLACE, KNOLLENBERG & CAMERON,
Attornej^s for Defendant Southern Surety Com-

pany. P. 0. Address, 413-417 Caples Bldg.,

El Paso, Texas.

[Endorsed] : Filed Jan. 12, 1926. [8]
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In the District Court of the United States, in and

for the District of Arizona.

LAW No. 437—PHOENIX.

UNITED STATES OF AMERICA, For the Use

and Benefit of SOUTHWESTERN PORT-
LAND CEMENT COMPANY, a Corpora-

tion,

Plaintiff,

vs.

L. C. LASHMET and SOUTHERN SURETY
COMPANY, a Corporation,

Defendants.

WESTERN PIPE & STEEL COMPANY OF
CALIFORNIA, a Corporation,

Intervener.

JUDGMENT.

This cause came on regularly for trial on the

21st day of January, 1926, before the Honorable

Fred C. Jacobs, Judge of the above-entitled court,

without a jury, a stipulation in writing, b}^ the

attorneys of record for the parties, expressly waiv-

ing a trial by jury having been duly filed with the

Clerk of said court. The intervener, Western
Pipe & Steel Company of California, appeared by
its attorney, D. V. Mulhern, Esq., and the defend-

ant, Southern Surety Company, appeared by its

attorney, George E. Wallace, Esq. Evidence, both
oral and documentary, was introduced by the in-
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tervener and said defendant, wTiereupon said par-

ties rested, and the cause was submitted to the

court for consideration and decision. The Court,

being fully advised in the premises, delivered its

findings, in favor of the intervener and against said

defendant, in writing, which is signed and filed,

and ordered judgment in accordance therewith and

further ordered that the complaint of the use

plaintiff, Southwestern Portland Cement Company,

be dismissed, as well as intervener's cause of com-

plaint against defendant L. C. Lashmet.

WHEEEFORE, IT IS ADJUDGED that West-

ern Pipe & Steel [9] Company of California,

the intervener, do have and recover of and from

Southern Surety Company, the said defendant, the

sum of Two Thousand One Hundred Thirty-three

and 4/100 Dollars ($2,133.04), with interest thereon

at the rate of eight per cent per amium, from the

date hereof until paid, together with said inter-

vener's costs and disbursements in this action,

taxed at the sum of FOURTEEN and 80/100 Dol-

lars ($14.80). To all of which defendant South-

ern Surety Co. in open Court duly excepted.

WITNESS the Honorable FRED C. JACOBS,
Judge of the District Court of the United States,

in and for the District of Arizona, this 4th day of

March, A. D. 1926.

F. C. JACOBS,
U. S. District Judge, Arizona.

O. K. as to form.

GEO. E. WALLACE,
[Endorsed]: Filed Mar. 4, 1926. [10]
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[Title of Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS OF
LAW.

The execution of the contract and bond upon

which the above-entitled action is based was not

denied by the defendants and, upon the trial of the

cause, the following facts relative to the issues

raised by the pleadings therem were conclusively

established, either by the express admissions and

stipulations of the parties or by uncontroverted

evidence, and are so found by the Court:

1. That no suit was brought by the United

States on its own behalf on the bond upon which

the action is based and no action other than the

present one has been brought thereon.

2. This suit was originally filed in this court

by the United States of America for the use and

benefit of the Southwestern Portland Cement Com-
pany on the 28th day of May, 1925, against L. C.

Lashmet, contractor, and Southern Surety Com-
pany.

On the 10th day of June, 1925, L. C. Lashmet
paid the Southwestern Portland Cement Company
in full, and a motion was filed in this cause by the

attorneys representing the Southwestern Port-

land Cement Company asking that the case be dis-

missed. [11]

That the intervener filed its petition in this

cause, asking leave of the Court to intervene on

the 14th day of October, 1925, which motion was
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duly granted by the Court and the plea of inter-

vention was filed herein by the intervener on the

19th day of October, 1925.

3. That the intervener, Western Pipe & Steel

Company of California, furnished the defendant,

L. C. Lashmet, certain material to be, and which

was used in the prosecution of the work provided

for in the contract in connection with which said

bond was given, of the value of $5,416.90, to be

paid for in cash or if not so paid, said sum or the

unpaid balance thereof to bear interest at the rate

of eight per cent per annum, from and after July

30, 1923.

4. That there has been paid to the intervener.

Western Pipe & Steel Company of California, on

the purchase price of said material so furnished

and the interest thereon, under the terms of the

purchase thereof; the sum of $500.00, paid on July

5, 1924; the sum of $2,500.00, paid on July 25,

1924; and the sum of $1,000.00 paid on April 25,

1925; there remaining due and unpaid on said pur-

chase price and interest, at the date of trial herein,

the sum of $2,133.04.

5. That prior to the institution of this action

and on the 10th day of April, 1925, the intervener,

Western Pipe & Steel Company of California,

made demand upon the defendant, Southern

Surety Company, for payment of the balance due

on the purchase price of the material so furnished

the defendant, L. C. Lashmet, but same remains

unpaid.
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6. In the specifications, which are made part

of the contract, it is provided:

"Whenever the work provided for by the

contract shall have been completely per-

formed on the part of the contractor, and all

parts of the work have been approved by the

District Engineer, a final estimate showing

the value of the work done will be prepared

by the engineer as soon as the necessary meas-

urements may be made. The amount of this

estimate, less any sums that may have been

deducted in accordance with [12] the pro-

visions of the contract, and less all previous

payments, will be paid to the contractor within

thirty (30) days after the final estimate has

been approved by the Chief Engineer."

7. Article 4 of Specifications in Contract under

title "definitions" the word "engineer" is defined:

"Chief Engineer of the Bureau of Public

Roads, District Engineer of the Bureau of

Public Roads, in whose district the improve-

ment is located, or a representative of the

foregoing duly authorized to supervise the

work. '

'

and Article 2 of said specifications under the same

title defines the term "Chief Engineer" as fol-

lows :

"Chief Engineer of the Bureau of Public

Roads, United States Department of Agricul-

ture."

8. The work called for in the contract of July

20th, 1923, made between the United States De-
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partment of Agriculture, Bureau of Public Roads
and L. C. Lashmet, the contractor, was fully com-

pleted by the contractor on the day of July,

1924. That E. S. Wheeler, District Engineer of

the Bureau of Public Roads at Phoenix, Arizona,

who was in charge of the work being done under

the contract, caused a full, complete and final esti-

mate to be made, showing the value of the work

done by L. C. Lashmet on the contract, including

all extra work. And on August 20, 1924, a final

estimate was made out by the employees of E. S.

Wheeler, and under his direction, tabulated and

checked, and this final estimate showed the total

amount earned under the contract, including ex-

tra work, to be $74,483.36. After subtracting the

deductions which included all purchase payments,

truck repair and equipment rentals, totaling $66,-

885.27 there was found to be due the contractor a

balance of $7,598.09.

That said final estimate or report was transmit-

ted to L. I. Hewes, Deputy Chief Engineer of the

Bureau of Public Roads, United States Depart-

ment of Agriculture, for his approval, and, after

the total amount of the contract had been checked

and the proper deductions made in his office, was

approved by him on November 14, 1924. [13]

9. That said L. I. Hewes, Deputy Chief Engi-

neer, was the proper officer, under the administra-

tive practice of the Bureau of Public Roads, to ap-

prove said final estimate and his approval was

necessary to render it effective as a basis for the
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final payment thereafter to ])e made ])y the fiscal

officer of the l)nreau.

The only controverted issue raised by the plead-

intrs in the cause is the issue as to the date of final

settlement of the contract entered into between the

United States of America and the defendant, L. C.

Lashmet, in connection with which the bond above

mentioned was given, and as to that issue the Court

finds from the evidence.

That the final settlement of said contract, within

the meaning of the Act of February 24, 1905, was

on the date of the approval of the final estimate

thereof by the Dei)uty Chief Engineer of the Bu-

reau of Public Roads, L. I. Hewes, to wit, Novem-

ber 14, 1924, that being the date when the amount

which the Government was finally bound to pay

w^as fixed administratively by the proper authority.

CONCLUSIONS OF LAW.

As conclusions of law from the foregoing facts,

the Court finds that the intervener. Western Pipe &

Steel Company of California, is entitled to judg-

ment against the defendant, Southern Surety Com-

pany, for the sum of $2,133.04, with interest

thereon at the rate of eight per cent per annum

until paid, the action having been dismissed as to

the defendant, L. C. Lashmet.

F. C. JACOBS,
Judge of the District Court.

[Endorsed] : Filed Feb. 16, 1926. [14]
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[Title of Court and Cause.]

BILL OP EXCEPTIONS.

BE IT REMEMBERED, that on this 21st day

of January, 1926, the above cause came on for

trial before the Honorable P. C. Jacobs, United

States District Judge for the District of Arizona,

Phoenix Division, D. V. Mulhern, Esq., appearing

on behalf of Western Pipe & Steel Company

of California, a corporation, intervener, and

Messrs. Wallace, Kollenberg and Cameron appear-

ing on behalf of the defendant. Southern Surety

Company, a corporation.

The execution of the contract and bond on which

this suit was founded was not controverted by the

Southern Surety Company, and no question of

law or fact was raised in this case other than the

question of whether the plea of intervention by

the Western Pipe and Steel Company was filed in

time, and it was admitted by all parties that the

only question before the Court was whether [15]

or not the Court had jurisdiction of intervener's

cause of action under the Act of February 24,

1905, and whether or not plaintiff's cause of ac-

tion was barred by the limitation, as prescribed

by the Act of Congress of February 24, 1905, and

on the above controverted question of law and fact

the following proceedings were had:

The intervener. Western Pipe & Steel Company

of California, and the defendant, Southern Surety

Company, announced they were ready for trial.

The intervener offered in evidence a certified copy
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authenticated under the seal of the United States

Department of Agriculture of a contract entered

into between L. C. Lashniet and the United States

of America, dated July 20, 1923, which was by the

Court admitted and marked in evidence Interven-

er's Exhibit No. 1, the material portions of which

are as follows:

INTERVENER'S EXHIBIT No. 1.

Dei3artment of Agriculture,

Washington.

June 30, 1925.

Pursuant to Section 882 of the Revised Statutes

of the United States, I hereby certify that the fol-

lowing and annexed are true, correct and com-

pared copies of the originals, on file in the United

States Department of Agriculture, of contract en-

tered into between L. C. Lashmet, of Albuquerque,

New Mexico, and the United States of America,

dated July 20, 1923, for the construction of struc-

tures on the Flagstaff-Angell road in the Coco-

nino National Forest, State of Arizona, of the

specifications covering said project, [16] and of

the bond given by the said L. C. Lashmet, to the

United States of America, for the purpose of in-

suring his faithful performance of all the terms,

conditions and provisions of said contract.

Witness my hand and the seal of the United

States Department of Agriculture.

[Seal] R. W. DUNLAP,
Acting Secretary of Agriculture.

SPECIFICATIONS.

Definition of Terms.
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1. Secretary—The Secretary of Agriculture of

the United States.

2. Chief Engineer—Chief Engineer of the Bu-

reau of Public Roads, United States Department

of Agriculture.

3. District Engineer—District Engineer of the

Bureau of Public Roads in whose district the im-

provement is located.

4. Engineer—Chief Engineer of the Bureau of

Public Roads, District Engineer of the Bureau of

Public Roads in whose district the improvement

is located or a representative of the foregoing duly

authorized to supervise the work.

General Provisions.

Payments—Payments for each kind of work, ex-

cept as otherwise provided herein, will be made

on the basis specified for that particular item and

at the rate mentioned in the proposal. Payment

of the amount computed on this basis and rate shall

be payment in full for the [17] work done, in-

cluding all claims of every character. No pay-

ments, however, shall constitute an acceptance of

the work.

Partial payments will be made monthly, pro-

vided the work is progressing to the satisfaction

of the engineer. The total amount of such pay-

ments at any time before final completion except

as hereinafter otherwise provided shall not ex-

ceed ninety (90) per centum of the value of the

work done, as estimated by the engineer, and in

estimating the value of the work done no materials
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that have been delivered but not used in completed

work shall be included.

Whenever the work provided for by the con-

tract shall have been completely performed on the

part of the contractor, and all parts of the work
have been approved by the District Engineer, a

final estimate showing the value of the work done

will be prepared by the engineer as soon as the

necessary measurements may be made. The

amount of this estimate, less any sums that may
have been deducted in accordance with the pro-

visions of the contract, and less all previous pay-

ments, will be paid to the contractor within thirty

(30) days after the final estimate has been ap-

proved by the Chief Engineer.

NOTE.

The remainder of bulky specifications made a

part of the contract not set out herein because of

immateriality. [18]

CONTRACT.

UNITED STATES DEPARTMENT OF AGRI-
CULTURE.

This AGREEMENT, made this 3rd day of June,

1923, by and between L. C. Lashmet of Albuquer-

que, New Mexico, party of the first part, herein-

after called the Contractor, and the United States

of America by the Secretary of Agriculture, here-

inafter called the Secretary, party of the second

part.

Witnesseth that the said contractor has agreed,

and by these presents does agree, for and in con-
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sideration of the covenants herein contained and
payments to be made as hereinafter provided, to

furnish all the materials, appliances, tools, and

labor of every kind required for the work and to

construct and inixDrove in the most substantial

and workmanlike manner the following-described

road:

The structures on the FLAGSTAFF-ANGELL
road, beginning at Station 0-"S" Line, Flagstaff,

and ending at Station 948 '^L" Line in the State

of Arizona, county of Coconino, and Coconino Na-

tional Forest, and specifically described in the

specifications and plans hereinafter referred to.

The contractor further agrees that he is fully in-

formed regarding all of the conditions affecting

the work to be done and labor and materials to be

furnished for the completion of this contract, and

that his information was secured by personal in-

vestigation and research and not from the esti-

mates of the engineer; and that he will make no

claim against the United States by reason of esti-

mates, tests, or representations of any officer or

agent of the United States.

The said work shall be performed in accordance

with the true intent and meaning of the plans and

specifications therefor, which are hereby referred

to and made a part of this contract, without any

further expense of any nature whatsoever to the

United [19] States than the consideration

named in this contract. The United States,

however, reserves the right to make such addi-

tions, deductions, or alterations as it deems neces-



Western Pipe d- Steel Co. of California. 21

sary, making an allowance or deduction therefor

at the prices named in the proposal for this work,

and this contract shall in no way ])e invalidated

thereby; and no claim shall be made by the con-

tractor for any loss of anticipated profits because

of any change or by reason of any variations be-

tween the approximate quantities and the quanti-

ties of the work as done.

The contractor further agrees that all damages

of whatever nature resulting from the work or re-

sulting to the work during its progress, from what-

ever cause, except damages to the work resulting

from slides found by the Secretary to have been

unavoidable, and ordinary wear and tear on any
- section of the road opened to traffic by order of the

engineer, shall be paid, borne and sustained by the

contractor; that he will save and keep the United

States of America harmless against and from all

claims on account of any damages; and that all

work shall be solely at his risk until it has been

finally inspected and accepted by the Secretary:

Provided, however, that in case of damages to any

property under hte jurisdiction of the Secretary,

other than the work covered by, and the road-build-

ing equipment furnished for use in the perform-

ance of, this contract, the contractor shall not be

held so liable if, in the opinion of the Secretary,

such damages did not result from carelessness or

negligence on the part of the contractor, his

agents, or employees.

No la]3orer or mechanic employed on the work

contemplated by this agreement shall be required
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or permitted to work more than eight (8) hours

in any one calendar day upon such work; and if

the contractor does require or permit any laborer

or mechanic to work more than eight (8) hours

upon such work as aforesaid he will be required to

pay to the United States a penalty of five dollars

($5) for each laborer or mechanic for every calen-

dar day in which [20] such laborer or mechanic

shall have been required or permitted by him to

labor more than eight (8) hours upon the work

contemplated by this agreement, such payments to

be made in the manner provided by the act of Con-

gress approved June 19, 1912 (37 Stat. L., 137),

limiting the hours of daily service of laborers and

mechanics employed upon the work done for the

United States.

No convict labor shall be employed in carrying

out the terms of this agreement, in accordance with

Executive order signed May 18, 1905.

The contractor further agrees that he will begin

the work herein embraced within ten (10) days

after receiving notice that the contract has been

executed by the Secretary unless the consent of

the said Secretary is given in writing to begin at

a later date, and that he will prosecute the same

so that it shall be entirely completed and performed

within the time limits given in the notice to the

contractor and so that the work done shall at all

times bear approximately the same proportion to

the total of the work required to be done under

the contract that the time elapsed since the date

upon which the work should have been begun bears
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to the total time allowed ])y the contract in which

to do the whole of the work.

The contractor agrees to notify the District En-

gineer of the district within which the work is

located one (1) week in advance of actual opera-

tions.

It is further mutually agreed that if at any time

during the prosecution of the work the Secretary

shall determine that the work provided for in this

contract is not being performed according to the

contract or for the best interests of the United

States, he may suspend or stop the work under

contract while it is in progress and thereupon

complete it in such manner as will accord with the

contract, plans, and specitications and be for the

best interests of the United States, or he may can-

cel the contract and readvertise and [21] relet

as provided in the specifications, and any excess

in the cost of completing the contract beyond the

price for which it was originally awarded, plus any

extra cost for engineering and inspection, shall be

charged to and paid by the contractor failing to

perform the work.

Whenever the Secretary determines to suspend

or stop work under the contract, a written notice

sent by mail to the contractor at his address and to

the Surety company or bondsmen at their ad-

dresses shall be sufficient notice of his action in the

premises.

It is further mutually agreed that the Secretary

may apply any moneys due or to become due under
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this contract to the completion of the work or to

the payment of the second contractor.

On the faithful performance of the work herein

embraced as set forth in this contract and in the

accompanying notice to contractors, proposal,

specifications, and plans which are a part hereof,

and its acceptance by the Secretary, the party of

the second part, the Secretary of Agriculture of

the United States, hereby agrees to pay the party

of the first part therefor the amount named in the

proposal, copy of which is hereto attached and

made a part of this contract, in the following man-

ner, to wit:

The contractor expressly warrants that he has

employed no third person to solicit or obtain this

contract in his behalf or to cause or procure the

same to be obtained upon compensation in any

way contingent, in whole or in part, upon such pro-

curement, and that he has not paid, or promised

or agreed to pay any third person, in consideration

of such procurement, or in compensation for ser-

vices in connection therewith, any brokerage, com-

mission, or percentage upon the amount receivable

by him hereunder and that he has not, in estimat-

ing the contract price demanded by him, included

any sum by reason of any such brokerage, commis-

sion or percentage; and that all moneys [22]

payable to him hereunder are free from obligation

of any other person for services rendered. He

further agrees that any breach of this warranty

shall constitute adequate cause for the annulment

of this contract by the United States, and that the
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United States may retain to its own use from any

sum due or to become due thereunder any amount

equal to any brokerage, commission, or percentage

so paid, or agreed to be paid.

The engineer shall once in each month, on such

days as he may fix, make an estimate of the

amounts of work done and of materials which have

been actually put in place in accordance with the

terms and conditions on this contract during the

preceding month, and compute the value thereof,

and forward such estimate to the district office.

After proper audit of such estimate and the ap-

proval thereof by the District Engineer for the dis-

trict in which the improvement is located, the dis-

trict fiscal agent shall pay to the contractor a sum

equal to ninety (90) per cent of said value, retain-

ing ten (10) per cent thereof until the contract

shall have been completed and accepted by the

Secretary, but this shall not be construed so as to

prevent the payment of more than ninety (90) per

cent of said value as provided under the title

*' Payments" of page 5, of the general provisions

of the specifications made a part hereof. If, how-

ever, the amount earned by the contractor in any

one month, except the month in w^hich the final esti-

mate is rendered, shall be less than seven hundred

fifty dollars ($750.00), no monthly estimate will

be given for that month.

It is further agreed that so long as any law^ful

6r proper direction concerning the work or ma-

terial given by the engineer shall remain uncom-

plied wdth, the contractor shall not be entitled to
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have any estimate made for the purpose of pay-

ment, nor shall any estimate be rendered on ac-

count of work done or material furnished until

Such lawful or proper direction aforesaid has been

fully and satisfactorily complied with. [23]

Whenever in the opinion of the engineer, the

contractor shall have completely performed this

contract on his part, the engineer shall so certify,

in writing, to said District Engineer, and in his

certificate or estimates shall state, from actual

measurements, the whole amount of work done by

the contractor, and also the value of such work

under and according to the terms of this con-

tract: Provided, however, that nothing herein con-

tained shall be construed to effect the right hereby

reserved of the Secretary or his representative to

reject the whole or any portion of the aforesaid

work, should the said certificate be foimd, or known,

to be inconsistent with the terms of this agreement,

or otherwise improperly given.

And provided further, that in the case of any

project which the plans and estimate show to be

divided into sections for the purpose of facilitating

construction work thereon, the Secretary may, in

his discretion, accept and make final payment on

any section of such project which he or his repre-

sentative may find to have been completely per-

formed in accordance with the terms of this con-

tract. All certificates upon which partial payments

have been made, being merely estimates, shall be

subject to correction in the final certificate or

estimate.
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The contractor agrees not to assign, transfer,

convey, sublet, or otherwise dispose of this con-

tract in whole or in part or of his right, title, or

interest therein, or his power to execute such con-

tract, to any person, company, or corporation, with-

out the previous consent in writing of the District

Engineer.

In witness whereof, the parties hereto have

caused this agreement to be executed, the party

of the first part on the date and year first above

written, and the Secretary on the 20th day of July,

1923.

Witness our hands and seals on the dates here

given.

June 3, 1923.

Date

[Seal] L. C. LASIIMET,
Party of the First Part. [24]

July 20th, 1923.

Date

THE UNITED STATES OF AMERICA,
By C. F. MARVIN,

Acting Secretary of Agriculture.

Approved as to form and execution.

A. McN.

CONTRACT BOND.

KNOW ALL MEN BY THESE PRESENTS,
That we, L. C. Lashmet of Albuquerque, New Mex-

ico, hereinafter called the "principal" and South-

ern Surety Company of Des Moines, Iowa, here-

inafter called the "surety" are held and firmly
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bound unto the United States of America in the

full and just sum of Seventy-nine thousand three

hundred thirteen and 08/100 dollars ($79,313.08),

lawful money of the United States of America, to

be paid to the Treasurer of the United States,

which payment well and truly to be made and

done, we bind ourselves, our heirs, executors, ad-

ministrators, and successors, jointly and severally,

firmly by these presents.

Sealed with our respective seals and dated this

8th day of June, 1923, at Denver, Colorado.

The condition of this obligation is such that,

whereas, the above '' principal" has entered into

a contract with the United States of America, by

and through the Secretary of Agriculture of the

United States, for the improvement of a certain

highway described as follows:

The structures on the Flagstaff-Angell road,

beginning at Station O "S" Line Flagstaff,

and ending at Station 948 "L" Line, in the

'County of Coconino, State of Arizona, and in

the Coconino National Forest,

and

WHEREAS, it was one of the conditions of the

award of the Secretary, acting for and on behalf

of the United States of America, pursuant to which

said contract was entered into, that these presents

should be executed.

NOW, THEEEFOEE, if the above ''principal"

as contractor, shall in all respects comply with the

terms and conditions of [25] said contract, and

his, their, or its obligations thereunder, including
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the specifications therein referred to and made

part thereof, and such alterations as may be made

ill such specifications as therein provided for, and

shall well and truly, and in a manner satisfactory

to the Secretary, comj)lete the work contracted for,

and shall save harmless the United 'States of

America from any expenses incurred through the

failure of said contractor to complete the work as

specified, or from any damages growing out of the

carelessness of said contractor or his, their, or its

servants, or from any liability for payment of

wages due or material furnished said contractor,

and shall well and truly pay all and every person

furnishing material or performing labor in and

about the improvement of said highway, all and

every sum or sums of money due him, them, or

any of them, for all such labor and materials for

which the contractor is liable.

And also shall save and keep harmless the said

United States of America against and from all

losses to it from any cause whatever, including

patent, trademark, and copyright infringements, in

the manner of the improvement of said section of

highway; then this obligation to be void or other-

wise to be and remain in full force and virtue.

L. C. LASHMET, (Seal)

Contractor.

SOUTHERN SURETY COMPANY. (Seal)

By LOUIS B. COHEN,
Attornev-in-fact.

By
'—

,

President.

Attest: WM. R. WERB,
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;

(Testimony of Don G. Evans.)

Witnesses

:

H. C. KING,
J. C. GEAHAM.

Rate of premium on this bond is $15.00 per

thousand. Total premium charged is $1,189.70.

Approved as to form and execution.

A. McN.
Approved July 20, 1923.

C. F. MARVIN,
Acting Secretary of Agriculture. [26]

It was stipulated and agreed by and between

the intervener. Western Pipe & 'Steel Company of

California, and the defendant. Southern Surety

Company, by their respective comisel, that there

was no suit brought by the United States of

America on its own behalf on the bond in ques-

tion (Part of Intervener's Exhibit No. 1) and no

suit whatsoever was brought on this bond except

the present action and that the latter is the only

action pending on said bond.

TESTIMONY OF DON G. EVANS, FOR INTER-
VENER.

DON G. EVANS, being called as a witness for

the intervener, Western Pipe & Steel Company of

California, testified as follows:

''My name is Don G. Evans. I reside in Phoenix,

Arizona. I am employed as a highway engineer.

United ^States Bureau of Public Roads, Depart-

ment of Agriculture, and have been so employed

for a period of five years. I know the adminis-
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(Testimony of Don G. Evans.)

trative practice of the Bureau of Public Roads of

the Department of Agriculture concernino- the ac-

ceptance of completed road contracts and the final

settlements with the contractors thereunder. L. I.

Hewes, iii July, 192-1, held the position of Deputy
Chief Engineer, Bureau of Public Roads, Depart-

ment of Agriculture, during all of the time since

the 16th of July, 1924, to the present date. At the

time of the completion of the Lashmet contract it

was the administrative method and practice of the

Bureau of Public Roads for a man from that

District Office to make an inspection and if, in his

judgment, the work was satisfactorily completed

he would write a report stating the work was satis-

factory and acceptable, and recommending it for

acceptance. This report would go through the Dis-

trict Engineer's hands and if the District Engi-

neer concurred in [27] that recommendation he

would sign the report with his initials or name
and transmit it to our Chief Engineer or Deputy
Chief Engineer at San Francisco. In the mean-
time, we would compute the amount of money that

was earned by the contractor.

Question by the COURT.—That is, the amount
of money due?

Answer.—The total amount of money earned, and
then, of course, it was a bookkeeping operation

—

subtracting the amount of money that had been

paid him in the meantime.

Question.—When was that done?

Answer.—It was usually within the period of
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(Testimony of Don G. Evans.)

one to three weeks after the completion of the

work upon the job. It was the administrative prac-

tice in the Department and the administrative

practice in our department in the handling of the

final computation for the resident engineer on the

job, after calculating the measurements from his

notes and other documents, to turn this over to

another man in the district office.

Q. (By the COURT.) Are those final or are

they

—

A. They are final.

Qi. (By the COURT.) Or are they checked and

approved by some other officer'?

A. Not unless there is a disagreement between

the two calculations. The resident who had charge

of the work at the time makes this calculation

first, and they are turned over to another man in

the District Office for checking. If the two cal-

culations are practically in agreement, why the

minor differences are settled between them. If it

is a large difference a man of higher authority goes

over the work and recommends final settlement.

[28]

Q. Do you know how it was done in this case?

A. There was no disagreement at the time. The

notes were computed by Mr. Lubruck, who was

Resident Engineer, and I believe checked by Mr.

Cooker, but I can't be positive, but at any rate

there was no disagreement to amount to anything.

There was no disagreement that could not be recon-

ciled between the two men.
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After this estimate, we call it a Final Estimate,

is prepared in the District office, a true copy of

this Final Estimate is transmitted to the Deputy

Chief Engineer at San Francisco, and if he is sat-

istied that the work is satisfactorily completed he

authorizes payment of that final estimate. Under

the administrative practice this final estimate is

approved by the Deputy Chief Engineer at San

Francisco. He is the officer in the Bureau, who,

under the administrative practice therein, has the

final approval of that final estimate. There is

nothing that can be done towards the payment of

the final estimate prior to the approval by the

Chief Engineer.

Q. Was any action taken towards the final de-

termination of the amount due the contractor

Lashmet, or any steps taken towards payment of

the final estimate until it was approved by the

Deputy Chief Engineer, if you know?

A. The amount due the contractor was deter-

mined before approval was given in all cases.

When we asked for approval on a settlement, the

amount due the contractor is transmitted with that

request for approval, and that particular voucher

is approved by the Deputy Chief Engineer before

it is passed over to the Fiscal Agent for payment.

[29]

Q. (The COURT.) When it is passed over to the

Fiscal Agent for payment it is settled ?i

A. That is the end of it. The actual paying is

done by the Fiscal Agent.

At this point the intervener offered in evidence
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a certified copy, under the seal of the Department

of Agriculture, of the final estimate of work done

and material placed, up to and including August

20, 1924, in the Lashmet contract, and letter of No-

vember 17, 1924, from the District Engineer, E. S.

Wheeler of Bureau of Public Roads at Phoenix,

Arizona, to Deputy Chief Engineer L. I. Hewes

of the Bureau of Public Roads at San Francisco,

California, and a letter of November 14, 1924,

from the Deputy Chief Engineer, L. I. Hewes, of

San Francisco, which was by the Court admitted

and marked Intervener's Exhibit No. 2 in evidence,

said exhibit being as follows: [30]

INTERVENER'S EXHIBIT No. 2.

DEPARTMENT OF AGRICULTURE.

Washington.

December 8, 1925.

Pursuant to Section 882 of the Revised Statutes

of the United States, I HEREBY CERTIFY that

the following and annexed are true, correct, and

compared copies of the originals, on file in the

United States Department of Agriculture, of papers

connected with the contract entered into July 20,

1923, between L. C. Lashmet, of Albuquerque, New
Mexico, and the United States of America, for the

construction of structures on the Flagstaff-Angel

Forest Road in the Coconino National Forest, Ari-

zona: (1), The final estimate of work done and

materials to place up to and including August 20,

1924, (2) letter of November 17, 1924, from Dis-
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trict Engineer E. S. Wheeler, of the Bureau of

Public Roads at Phoenix, Arizona, to Deputy Chief

Engineer L. I. Hewes, of said Bureau of Public

Roads, at San Francisco, California, and (3), letter

of November 14, 1924, from Deputy Chief Engineer

L. I. Hewes at San Francisco, California, to Dis-

trict Engineer E. S. Wheeler at Phoenix, Ari-

zona.

Witness my hand and the seal of the United

States Department of Agriculture.

[Seal] C. F. MARVIN,
Acting Secretary of Agriculture. [31]
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UNITED STATES DEPARTMENT OF AGRI-
CULTURE.

Bureau of Public Roads.

District No. 13.

Arizona and New Mexico
In your reply please refer to Phocuix, ArizOUa,

File No. 486-Arizona-24 _

_

, ^„ ^ /^^ a

November 17, 1924.

Dr. L. I. Hewes,

Deputy Chief Engineer,

San Francisco, California.

Dear Sir:

Referring to your letter of November 14, 1924,

regarding final payment to L. C. Lashmet for the

construction of the structures on the Flagstaff-

Angel Forest Road in Arizona.

As noted in your letter, typographical errors

were made on the copy of the final voucher. The

correct amount of the final payment is $7598.09, in

which amount the voucher is being passed for pay-

ment.

Very truly yours,

E. S. WHEELER,
Dist. Engineer,

By F. H. FLINT,
Acting. [33]
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UNITED STATES DEPAETMENT OF AGRI-
CULTURE.

Bureau of Public Roads.

Regional Headquarters.

In your reply please refer to 9 Main Street

File No. . g^j^ Francisco, California,

November 14, 1924.

Mr. E. S. Wheeler,

District Engineer, Bureau of Public Roads,

Phoenix, Arizona. "»

Dear Sir:

Receipt is acknowledged of Mr. Flint's letter of

November 10 with enclosures relative to the Flag-

staff-Angel Forest Highway Project structure con-

tract in Arizona. These papers appear to be sat-

isfactory for supporting the final estimate and

voucher and completing the records and files.

There appears to be a typographical error in

the amount due this estimate on the copy of final

voucher. Mr. Flint's letter states that final total

amount of payment due Mr. Lashmet amounts to

$7,597.10, whereas the figures on your voucher are

$5,985.13. Both of these figures appear to be in

error. We have checked the total amount of con-

tract including extra work which amounts to $74,-

483.36 and subtracting the deductions which include

previous payments, truck repairs and equipment

rentals not previously deducted or a total of $66,-

885.27 which gives a balance due this estimate of

$7,598.09. Therefore, it appears that the voucher

should be and is approved for this amount. How-
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ever, if there is something which we have not con-

sidered which would effect the amount due this

estimate please call it to our attention in order

that we may correct our records.

Very truly yours,

L. I. HEWES,
Deputy Chief Engineer.

By J. S. BRIGHT,
Acting. [34]

Intervener read from his Exhibit No. 1, the fifth

paragraph, on page 5 of the specifications, which

are expressly made a part of the contract, as fol-

lows:

*'Whenever the work provided for by the

contract shall have been completely performed

on the part of the contractor, and all parts

of the work have been approved by the Dis-

trict Engineer, a final estimate showing the

value of the work done will be prepared by

the engineer as soon as the necessary measure-

ments may be made. The amount of this esti-

mate, less any sums that may have been de-

ducted in accordance with the provisions of

the contract, and less all previous payments,

will be paid to the contractor within thirty

days after the final estimate has been approved

by the Chief Engineer."

In continuing, Mr. Evans testified:

The preparation of the final estimate in the

office of the District Engineer is a compilation of

the figures resulting from the final measurements
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of the field engineer, and is prepared by engineer-

ing employees in tlie District Engineer's office, and

the District Engineer does not check over these

figures but simply gives his approval to this final

estimate in his letter transmitting the estimate to

the Deputy Chief Engineer for final approval.

Then it is sent to the Deputy Chief Engineer for

approval. The Deputy Chief Engineer, under the

administrative practice, is the proper officer [35]

for the approval of the final estimate in all cases.

Partial estimate or partial payments do not go to

the Deputy Chief Engineer for his approval, but

the final estimate does.

Cross-examination.

Mr. E. S. Wheeler at the time this contract was

being performed was in full charge and supervision

of the contract and the performance of it and he

had other men w^orking under him.

Q. Now, the contract was accepted by Mr.

Wheeler on or about the 20th of July, 1924, was it

not, I mean the work was completed *?

By the COURT.—Well, the work must neces-

sarily have been done and measured before these

estimates were final.

When the road is accepted,—when the work is all

completed, under the practice, Mr. Wheeler or-

ders some of the engineers to go out and measure it

up, when the measurements are all made the figures

to compile to ascertain the amount due are brought

to the Phoenix office and compiled. This compila-

tion is made in the Phoenix office under the juris-
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diction of either Mr. Flint or myself. In his

administrative capacity, it is part of Mr. Wheeler's

duty to see that the estimate is made, and it is made

under his jurisdiction.

Counsel stated to the witness that Intervener's

Exhibit 2, or final estimate, shov^^s the final estimate

of work done and material to place up to and in-

cluding August 20, 1924, on the Flagstaff-Angel

Forest Highway Project under contract dated

July 20, 1923, and he [36] testified pertaining to

this final estimate, as follows:

Q. This final estimate was made in July, 1924,

was it not?

A. No, that July 1st, 1924, refers to a letter of

authority, dated July 1st, 1924.

This Exhibit No. 2 shows a final estimate to have

been made, including all the work done by Mr.

Lashmet up to and including August 20, 1924.

This estimate is a final report showing the total

amount of work performed by Mr. Lashmet under

the contract. This report was filed in Mr.

Wheeler's office. It was either the duty of my-

self or Mr. Flint in an administrative way to

ascertain the amount of work done by Mr. Lashmet

under his contract and the amount earned under

the contract in order to submit the same to some

higher official, and this report (Exhibit 2), was re-

ported to Mr. Wheeler. It first is made out and

is submitted to Mr. Wheeler, and then to a higher

authority. Mr. Wheeler had access to this report,

and it was presented to him. At the date this re-
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port was presented, Mr. Wheeler, as District En-

gineer, knew the amount of work performed under

the contract, and by figuring it up could tell the

total amount earned by Mr. Lashmet of that date.

Redirect Examination.

The work on these contracts is completed prior

to the preparation of the final estimate. The date

(In Exhibit 2), August 24, 1924, has nothing [37]

to do with the approval of the estimate by the

proper officer. Mr. Wheeler was in administrative

charge of the construction of this road, subject to

inspection by a higher official. Dr. Hewes or his

principal assistant is that higher official.

TESTIMONY OF L. C. LASHMET, FOR IN-

TERVENER (CROSS-EXAMINATION).

Mr. L. C. LASHMET, one of the defendants, on

cross-examination by the intervener, testified as

follows

:

My name is L. C. Lashmet. I reside at Tucson,

Arizona. I am one of the defendants in this action.

I was the contractor who entered into this con-

tract with the United States for the construction of

the Flagstaff-Angel Road, known as the Intervener's

Exhibit No. 1. On or about June 30, 1923, I pur-

chased from the Western Pipe and Steel Company

of California a quantity of corrugated culvert pipe to

be used in the construction of the work under this

contract. The total amount of the purchase

amounted to $5,416.90. The pipe was received by
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me and used in the construction of this road, and

was of the reasonable market value of $5,416.90.

The terms of the purchase were cash. If not paid

in cash, the amount was to bear interest at the

rate of eight per cent per annum from July 30,

1923. I made the following payments on this ac-

count: July 5, 1924, $500.00; July 31, 1924, $2,-

500.00; April 24, 1925, $1,000.00.

Redirect Examination.

I can't give the exact date when I completed this

work, as I made no exact record of it, but I know

it was some time between the 20th and 24th of

July, [38] 1924.

Q. Now, what was done, then, after you com-

pleted the work? Just tell the Court in your own
language. Was there an estimate made? And if

so

—

Mr. MULHERN.—If the Court please, we object

to that, on the ground that it is incompetent and ir-

relevant. It was already shown that the estimate

has been made.

The COURT.—I think it appears. What is the

occasion ?

Mr. WALLACE.—Well, if the counsel admit

that there was a final estimate made and adminis-

trative adjustment of the amount earned, as shown,

in August, 1924, then we have no further questions,

your Honor.

The COURT.—You do admit that, do you not?

Mr. MULHERN.—I admit what the record shows

as to the final estimate, etc. I can't admit as to any
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final adjustment other than as shown by the testi-

mony heretofore introduced. I can't make any

further admissions.

After the Grovernment Engineer got my final quan-

tities, they were presented to me by the Government

Engineer and I agreed with the quantities. I

signed a voucher in blank for the estimate. I

don't know the exact date I signed this voucher,

but it was in August, 1924.

TESTIMONY OF A. A. BURDEN, FOR INTER-
VENER.

A. A. BURDEN, on behalf of the intervener,

testified as follows:

I reside in Phoenix, Arizona, and am the Arizona

manager for the Western Pipe & Steel Company of

California, a corporation, and have been such

manager since prior to June 30, 1923. I have

heard the testimony of L. C. Lashmet in this

case and the purchase price of the culvert pipe

furnished him by our company, the terms of [39]

the purchase thereof and the payments made by

him on the price and interest thereon were cor-

rectly stated by him. No further payment was

ever made on the purchase price, although I made

demand on Mr. Lashmet for the balance unpaid.

On April 10, 1925, I made demand on the Southern

Surety Company for the payment of the balance

due on the purchase price of the culvert pipe sold

to Mr. Lashmet, but it has never been paid.
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Whereupon, the intervener rested.

Thereupon, the defendant Southern Surety Com-

])any offered in evidence a letter from E. S. Wheeler

U^ L. C. Lashniet, dated April 13, 1924, the signature

of E. S. Wheeler having been identified by the

witness Don Gr. Evans, as follows: [40]

DEFENDANT SOUTHERN SURETY COM-
PANY'S EXHIBIT No. 1

UNITED STATES DEPARTMENT OF
AGRICULTURE.

Bureau of Public Roads.

District No. 13.

In your reply please refer ArizOUa and NeW^ MexicO
1
e 0. Phoenix, Arizona

April 13, 1925.

L. C. Lashmet,

Flagstaff, Arizona.

My Dear Mr. Lashmet,

The Western Pipe & Steel Company of Phoenix

has called the attention of this office to an account

amounting to approximately $3,000 against you for

materials delivered for use and carrying on of your

contract with the Secretary of Agriculture on the

Flagstaff-Angel project.

This project was completed and accepted July 20,

1924. What do you propose to do about this

matter? I have advised the creditors that the six

months period after completion and acceptance, in

which period the Federal Government reserves the

right to file claims has expired and the second six
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months period after the date of acceptance is now
current and is the time in which creditors shall

take legal action if they propose to do so.

I cannot make myself believe that you are so

situated financially as to not be in a condition to

settle this account and I urge you to give the matter

your very serious consoderation at an early date in

order that no reflection upon your credit will be a

matter of record in this office.

Will you not let me hear from you at an early

date.

Sincerely yours,

E. S. WHEELER,
District Engineer. [41]

Mr. ]\IULHERN.—The intervener objects to it,

your Honor, on the ground it is wholly incompetent.

Mr. Wheeler has been shown to' have no authority

to accept the road for the Government or to bind

them in any way. It is not even shown that it is

an official letter or part of the files of the Depart-

ment of Agriculture.

Mr. WALLACE.—It is an original letter.

Mr. MULHERN.—I assume it has been shown

that it is Wheeler's signature or I will assume it

was.

The COURT.—Well, it may be admitted.

To which ruling of the Court the intervener then

and there duly excepted.

THEREUPON, the above letter was marked

Southern Surety Company's Exliibit No. 1 in

evidence.
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WHEREUPON, the defendant Southern Surety

Company rested and the intervener introduced no

evidence in rebuttal. [42]

This is to certify that the foregoing bill of ex-

ceptions is correct in every particular and is

hereby settled and allowed and made a part of the

record in this cause.

Done in open court this 16th day of March, 1926.

F. C. JACOBS,
United States District Judge.

[Endorsed] : Filed Mar. 16, 1926. [43]

[Title of Court and Cause.]

APPLICATION OF THE DEFENDANT,
SOUTHERN SURETY COMPANY, FOR
WRIT OF ERROR.

To the Honorable Judge of said Court:

Comes now the defendant, the Southern Surety

Company, and represents that at a term of the

District Court of the United States in and for the

District of Arizona, Phoenix Division, in a suit

pending in said court, between the Western Pipe

and Steel Company of California, a Corporation,

Intervener, in the above styled cause, and the

Southern Surety Company et al., as Defendants,

numbered 437 Law on the docket of said court, a

judgment was rendered by the Court against your

petitioner, the Southern Surety Company, in favor

of the Western Pipe and Steel Company of Cali-

fornia, a corporation, Intervener, for the sum of



50 Southern Surety Company vs.

Two Thousand One Hundred and Thirty-three Dol-

lars and Four Cents ($2,133.04), and interest

thereon at the rate of eight per cent per annum un-

til paid.

That in the proceedings and the rendition of

said judgment there was and is error, to the great

prejudice and damage of your petitioner, the

Southern Surety Company.

Petitioner further represents that it has filed in

this court its bill of exceptions and assignments of

error, and here presents the same for the inspection

of the Court, and prays that after inspection thereof

it be granted a writ of error to remove said judg-

ment and proceedings had in said [44] cause to

the United States Circuit Court of Appeals for

the Ninth Circuit, whose sessions are fijced to be

held in the City of San Francisco, in the State of

California, for the revision, correction and re-

versal, and as in duty bound will ever pray.

WALLACE, KNOLLENBERa & CAJVI-

ERON,
Attorneys for the Defendant, Southern Surety

Company.

[Endorsed] : Filed Mar. 4, 1926. [45]

[Title of Court and Cause.]

ASSIGNMENTS OF ERROR.

Comes now the defendant, the Southern Surety

Company, in the above styled and numbered cause,

and makes the following assignments of error, all
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of which are prejudicial to the defendant, tlic

Southern Surety Company, and n])()n the assign-

ments said defendant asks that said case be

reversed

:

FIRST. Because under and by virtue of the Act

of Congress of February 24, 1905, the trial court

did not have jurisdiction to render a judgment in

this case on behalf of the Western Pipe and Steel

Company of California, and against the defendant,

for the reason that the plea of intervention was not

filed in this case until more than one year had

elapsed from the date of the final administrative

determination of the completion of the contract

and the amount due the contractor, L. C. Lashmet,

to wit : August 20, 1924.

SECOND. Because the Court erred in finding as

a matter of law and fact that the final settlement

of the contract within the meaning of the Act of

Congress of February 24, 1905, was the 14th day of

November, 1924, same being the date of the ap-

proval of the final estimate by the Chief Deputy

Engineer at San Francisco, but should have found

under the undisputed evidence that the date of the

final settlement under the Act of Congress was

August 20, 1924, the date on which the [46] final

estimate was made by E. S. Wheeler, District En-

gineer, in charge of the contract.

THIRD. The Court erred in assuming jurisdic-

tion and in rendering its judgment against the de-

fendant. Southern Surety Company, for the reason

that the intervener's cause of action was barred bv
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limitation under and by virtue of the Act of Con-

gress of February 24, 1905.

FOURTH. The Court erred in rendering judg-

ment in this case in favor of the intervener and

against the defendant Southern Surety Company,

because the undisputed evidence, as well as the

findings of fact by the trial court, showed that

intervener's suit and cause of action was barred

by limitation, in that the intervener did not file

the suit or intervene in the pending suit within a

period of one year next from August 24, 1924, the

date on which the final administrative determina-

tion of the amount due the contractor was made

by the District Engineer's office at Phoenix, Ari-

zona, as fully provided by the Act of Congress of

February 24, 1905.

GEO. E. WALLACE,
FRED C. KNOLLENBERG and

E. F. CAMERON,
Attorneys for Defendant, Southern Surety

Company.

[Endorsed] : Filed Mar. 4, 1926. [47]

[Title of Court and Cause.]

ORDER ALLOWING WRIT OF ERROR AND
FIXING WRIT OF ERROR BOND.

BE IT REMEMBERED, that on motion of the

defendant, the Southern Surety Company, IT IS

ORDERED, that the writ of error prayed for by

it in its petition be and the same is hereby al-
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lowed, in accordance with the prayer of the peti-

tion, and the amount of the writ of error bond on

said writ of error (supersedeas bond) and cost bond,

is hereby fixed at the sum of Four Thousand Five

Hundred Dollars ($4,500.00), pending the deter-

mination of said writ of error.

The Clerk will duly enter this order of record.

F. C. JACOBS,
United States District Judge.

[Endorsed] : Filed Mar. 4, 1926. [48]

[Title, of Court and Cause.]

WRIT OF ERROR.

United States of America,—ss.

The President of the United States to the Honor-

able, the Judge of the District Court of the

United States for the District of Arizona,

Phoenix Division, GREETING:
Because in the record and proceedings, as also

in the rendition of the judgment of a plea which

is in the said United States District Court, before

you, or some of you, between the Western Pipe and

Steel Company of California, a corporation, inter-

vener, and the iSouthern Surety Company et al.,

defendants, a manifest error hath happened, to

the great damage of the said defendant. Southern

Surety Company, as by its complaint appears, we
being willing that error, if any there hath been,

should be duly corrected and full and speedy jus-
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tice done to the parties aforesaid in this behalf,

do command you, if judgment be therein given,

that then under your seal, distinctly and openly,

you send the record and proceedings aforesaid, with

all the things concerning the same, to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, together with this writ, so that you may have

the same at San Francisco, California, within thirty

days from the date hereof, in said United States

Circuit Court of Appeals, to be then and there

held, and the record and proceedings aforesaid be

inspected. The said United States Circuit Court

of Appeals may cause [49] further to be done

therein to correct that error what of right and ac-

cording to the laws and customs of the United 'States

should be done.

WITNESS the Honorable WILLIAM H. TAFT,

Chief Justice of the United States, the 4th day of

March in the year of our Lord one thousand nine

'hundred and twenty-six.

C. R. McFALL,

Clerk United States District Court for the District

of Arizona.

By Paul Dickason,

Chief Deputy.

Allowed, this the 4th day of March, 1926.

F. C. JACOBS,
United States District Judge.

[Endorsed] : Filed Mar. 4, 1926.
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RETURN ON WRIT OF ERROR.

The Answer of the Judge of the District Court

of the United States for the District of Arizona

to the within writ of error:

As within commanded, I certify under the seal

of my said Distri(*t Court, in a certain schedule to

this writ annexed, the record and all proceedings

of the plaint whereof mention is within made, with

all things touching the same, to the United States

Circuit Court of Appeals for the Ninth Circuit,

within mentioned, at the day and place within con-

tained.

By the Court:

[Seal] C. R. McFALL,
Clerk U. S. District Court for the District of Ari-

zona.

By M. R. Malcolm,

Deputy Clerk. [50]

[Title of Court and Cause.]

CITATION ON WRIT OF ERROR.

United States of America,—ss.

The President of the United States to the Western
Pipe and Steel Company of California, a Cor-

poration, and Dayton V. Mulhern, Attorney of

Record, GREETING:
You are hereby cited and admonished to be and

appear before the United States Circuit Court of

Appeals for the Ninth Circuit, at San Francisco,

California, within thirty days from the date hereof,
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pursuant to a writ of error sued out and filed in

the clerk's office of the District Court of the United

iStates in and for the District of Arizona, Phoenix

Division, in a cause wherein the Western Pipe and

Steel Company of California, a corporation. Inter-

vener, is plaintiff, and the Southern Surety Com-

pany et al. are defendants. No. 437-Law on the

docket of said court, to show cause, if any there

be, why the judgment rendered against the South-

ern Surety Company in favor of the Western Pipe

and Steel Company of California, a corporation,

as in said writ of error mentioned, should not be

corrected, and why speedy justice should not be

done to the parties in that behalf.

WITNESS the Honorable WILLIAM H. TAFT,

Chief Justice of the United iStates, and the seal

of said District Court, this the 4th day of March

in the year of our Lord one thousand nine hundred

and twenty-six. [51]

Signed, this the 4th day of March, 1926.

F. C. JACOBS,
United States District Judge.

• [U. S. District Court Seal]

Attest: C. R. McFALL,
Clerk.

By Paul Dickason,

Chief Deputy.

We hereby acknowledge receipt of a copy of the

citation in error, and waive the issuance of cita-

tion herein, and enter the appearance of Western
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Pipe and Steel Company of California, intervener,

this 4th day of March, 1926.

D. V. MULHERN,
Attorney for Western Pipe and Steel Company of

California, Intervener.

[Endorsed] : Filed Mar. 4, 1926. [52]

[Title of Court and Cause.]

SUPERSEDEAS BOND.
KNOW ALL MEN BY THESE PRESENTS:

That we the Southern Surety Company, a corpora-

tion, duly incorporated under the laws of the State

of Iowa, as principal, and the other subscribers

hereto, as sureties, are held and firmly bound unto

the Western Pipe and Steel Company of Cali-

fornia, plaintiff and intervener above named, in

the sum of four thousand five hundred dollars

($4,500.00), to be paid to the said Western Pipe

and Steel Company of California, or its successors

and assigns, to which payment w^ell and truly to

be made we bind ourselves and each of us jointly

and severally, and our and each of our successors

and assigns, firmly by these presents.

WHEREAS, lately, at a term of the District

Court of the United States for the Western District

of Arizona, Phoenix Division, in a suit pending in.

said court between the Western Pipe and Steel

Company of California, a corporation, as inter-

vener, and the said 'Southern Surety Company as

defendant, No. 437-Law, on the docket of said

court, a judgment was rendered against the South-

ern Surety Company on the 4th day of Mch., 1926,
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and in favor of the Western Pipe and Steel Com-

pany of California, a corporation, for the sum of

Two Thousand One Hundred and Thirty-three Dol-

lars and Four Cents ($2,133.04), with interest

thereon at the rate of eight per cent (8%) per [53]

annum until paid, together with all costs, and that

said Southern Surety Company having obtained a

writ of error from said Court to reverse the judg-

ment in the aforesaid suit and a citation directed

to said Western Pipe and Steel Company, is about

to be issued, citing and admonishing it to be and

appear at the United States Circuit Court of Ap-

peals for the Ninth Circuit, to be holden in San

Francisco, California,

—

NOW, the condition of the above obligation is

such that if the aforesaid Southern Surety Com-

pany shall prosecute its writ of error to effect, and

shall answer all damages and costs of court, both

in the trial court and in the Appellate Court, that

may be awarded against it, if it fail to make its

plea good, then the above obligation to be void;

otherwise to remain in full force and effect.

Mch. 4th, 1926.

SOUTHERN SURETY COMPANY,
Principal.

[Seal] By E. F. CAMERON,
Attorney.

AMERICAN SURETY COMPANY OF
NEW YORK, Surety.

By D. C. CROWELL,
Resident Vice-Present.

[Seal] By JOS. H. McBROOM,
Resident Assistant Secretary.
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Approved: 3-4-26.

F. C. JACOBS,
United States District Judge.

[Endorsed] : Supersedeas Bond. Filed March

4, 1926. [54]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD
(PLAINTIFF IN ERROR).

To the Clerk of Said Court

:

Please prepare a transcript in the above styled

and numbered cause, and incorporate therein the

following, in the following order named

:

1. Motion for leave to intervene by Western Pipe

& Steel Company.

2. Order of Court allowing plea of intervention.

3. Intervener's original petitions.

4. Southern Surety Company's amended answer.

5. Judgment.

6. Findings of fact and law.

7. Bill of exceptions.

8. Application for writ of error.

9. Assignments of error.

10. Order allowing writ of error and fixing bond.

11. Writ of error and waiver of service.

12. Citation in error.

13. 'Supersedeas and cost bond.

14. Praecipe.

15. Certificate of Clerk.
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You will please omit from the transcript all head-

ings and all endorsements except file-marks.

WALLACE, KNOLLENBERG & CAM-
ERON,

Attorneys for Plaintiff, Southern Surety Company.

O. K.
,

Attorney for Intervener, Western Pipe & Steel

Company, of California.

[Endorsed] : Filed Mar. 4, 1926. [55]

[Title of Court and Cause.]

ORDER TO PUBLISH NOTICE OF PEN-
DENCY OF SUIT.

The institution of the above-entitled suit having

been suggested to the Court, IT IS ORDERED

:

That the Clerk give notice of the pendency thereof

to all creditors of the defendant L. C. Lashmet

for and on account of labor and materials sup-

plied him in the prosecution of the work provided

for in the contract mentioned in the complaint, by

publication in some newspaper of general circula-

tion published in the county of Coconino, 'State of

Arizona, once a week for at least three successive

weeks, informing them of their right to intervene

in such suit at any time prior to November 18,

1925.

Dated this 28th day of May, 1925.

F. C. JACOBS,
Judge.

[Endorsed] : Filed May 28, 1925. [56]
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[Title of Court and Cause.]

NOTICE TO ALL CREDITORS OF L. C. LASH-
MET FOR AND ON ACCOUNT OF THE
LABOR AND MATERIALS FURNISHED
IN THE PROSECUTION OF THE CON-
STRUCTION OF THE FLAGSTAFF-
ANGEL HIGHWAY IN COCONINO NA-
TIONAL FOREST.

YOU ARE HEREBY NOTIFIED that on May
28th, 1925, the United States of America, for the

use and benefit of Southwestern Portland Cement

Company, instituted suit in the United ^States Dis-

trict Court for the District of Arizona, against

L. C. Lashmet and Southern Surety Company,

praying for judgment against them as principal and

surety respectively, on the bond given by the said

L. C. Lashmet for the faithful performance of his

contract dated July 20, 1923, for the building of the

structures on the Flagstaff-Angel Highway in Coco-

nino County, Arizona, and in the Coconino National

Forest, and that j^ou may intervene in such suit at

any time prior to the 18th day of November, 25,

and file your claim and be made a party thereto.

Dated this 28th day of May, 1925.

C. R. McFALL,
Clerk of the United States District Court for the

District of Arizona.

By Chas. H. Adams,

Deputy Clerk.

[Endorsed] : Filed May 28, 1925. [57]
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PROOF OF PUBLICATION.

In the District Court of the United States, in and

for the District of Arizona.

United States of America, for the Use and Benefit

of Southwestern Portland Cement Company,

a Corporation, Plaintiff, vs. L. C. Lashmet and

Southern 'Surety Company, a Corporation, De-

fendants. Law No. L.-437—Phoenix. Notice

to All Creditors of L. C. Lashmet for and on

Account of the Labor and Materials Furnished

in the Prosecution of the Construction of the

Flagstaff-Angell Highway in Coconino Na-

tional Forest.

YOU ARE HEREBY NOTIFIED that on May
28th, 1925, the United States of America, for the

use and benefit of Southwestern Portland Cement

Company, instituted suit in the United States Dis-

trict Court for the District of Arizona, against

L. C. Lashmet and Southern Surety Company,

praying for judgment against them as principal and

surety respectively, on the bond given by the said

L. C. Lashmet for the faithful performance of his

contract dated July 20, 1923, for the building of

the structures on the Flagstaff-Angell Highway in

Coconino County, Arizona, and in the Coconino Na-

tional Forest, and that you may intervene in such

suit at any time prior to the 18th day of November,

1925, and file your claim and be made a party

thereto.



Western Pipe <£• Steel Co. of California. 63

Dated this 28th day of May, 1925.

C. R. McFALL,
Clerk of the United States District Court for the

District of Arizona.

By Chas. H. Adams,

Deputy Clerk.

5-5-3t

[Seal of Superior Court of Coconino County, Ari-

zona]

State of Arizona,

County of Soconino.

Del Strong, being duly sworn, deposes and says:

That he is the Business Manager of "The Coco-

nino Sun," a newspaper published at Flagstaff,

Coconino County, Arizona; that the Notice to

Creditors L. C. Lashmet, a copy of which is here-

unto attached, was tirst published in said newspaper

in its issue dated the 5 day of June, 1925, and was

published in each weekly issue of said newspaper

for days, or 3 consecutive weeks, the full period

of days, the last publication thereof being in

the issue dated the 19th day of June, 1925.

DEL STRONG.

Subscribed and sworn to before me this 19 day of

June, 1925.

TOM L. REES,
Clerk.

[Endorsed] : Filed 'Sept. 30, 1925. [58]
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[Title of Court and Cause.]

STIPULATION WAIVING JURY TRIAL.

It is hereby stipulated and agreed by and be-

tween the Southern Surety Company, a corporation,

defendant, through its counsel, and Western Pipe

and Steel Company of California, a corporation,

through its counsel, that a jury is waived by the

parties of this suit and all matters of law and of

fact are submitted to the Court for trial.

WALLACE, KNOLLENBERC & CAM-
ERON,

Attorneys for Defendant, Southern Surety Com-

pany.

JOHN R. HAMPTON and

D. V. MULHERN,
Attorneys for Intervener Western Pipe and Steel

Company.

[Endorsed] : Filed Jan. 12, 1926. [59]

[Title of Court and Cause.]

MINUTES OF COURT—JANUARY 26, 1926—
ORDER FOR JUDGMENT.

D. V. Mulhern, Esquire, is present for the in-

tervener. No one present for the defendant South-

ern Surety Company.

This matter was heretofore heard before the

Court, submitted, and taken under advisement.

IT IS NOW ORDERED that judgment be and
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hereby is entered in favor of the intervener, West-

ern Pipe & Steel Company of California, and

against the Southern Surety Company, defendant.

IT IS FURTHER ORDERED that this case is

hereby dismissed as between the plaintiffs and the

defendants, said cause having been adjusted.

On motion of the intervener, its cause of action

as against the defendant L. C. Lashmet is dis-

missed, the intervener not having obtained proper

service. The Court finds that the settlement oc-

curred on the 14th day of November, 1924. Ex-

ceptions are ORDERED entered on behalf of the

defendant Southern Surety Company. [60]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD
(DEFENDANT IN ERROR).

To the Clerk of said Court:

In preparing the record on writ of error in the

above-entitled cause for transmission to the United

States Circuit Court of Appeals for the Ninth

Circuit, you are hereby requested to include the

followmg

:

1. Order of the Court, dated May 28, 1925, that

the Clerk give notice to creditors.

2. Notice by Clerk, dated May 28, 1925.

3. Proof of publication, filed September 30, 1925.

4. Stipulation waiving trial by jury, dated Janu-

ary 12, 1926.
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5. Order of the Court, dated January 26, 1926, for

judgment.

6. This praecipe of the intervener.

7. Objections to settlement of bill of exceptions,

filed March 11, 1926.

Dated this 12th day of March, 1926.

D. V. MULHERN,
Attorney for Defendant in Error.

[Endorsed] : Filed Mar. 12, 1926. [61]

[Title of Court and Cause.]

OBJECTION TO SETTLEMENT OF BILL OF
EXCEPTIONS.

Comes now the intervener in the above-entitled

cause, Western Pipe & Steel Company of Cali-

fornia, and objects to the settlement and signing

of a bill of exceptions in said cause on the grounds

and for the reason that the defendant. Southern

Surety Company, which is now desiring and pro-

posing such a bill, wholly failed to file or serve

upon the adverse party a draft of the proposed

bill of exceptions within ten days after written

notice of the rendition of the Court's decision

in said cause, said cause having been tried without

a jury; as provided in Rule 76 of the Rules of

Practice of this court; and wholly failed to apply
for or to obtain any extension of time for the

preparation, service or settlement of such bill, as

provided in Rule 82 of said rules of practice.
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That the decision of this Court in this cause was

rendered on the 26th day of January, 1926, and

written notice of said decision was given said de-

fendant, Southern Surety Company, on the 27th

day of January, 1926, by the Clerk of this court

and that, on the 4th day of March, 1926, said de-

fendant served upon this intervener [62] and

deposited with the Clerk of this court its proposed

bill of exceptions.

Dated March 11, 1926.

D. V. MULHERN,
Attorney for Intervener.

State of Arizona,

County of Maricopa,—ss.

D. V. Mulhem, being first duly sworn, on his oath

deposes and says that he is attorney for the in-

tervener in the above-entitled cause, Western Pipe

& Steel Company of California, has read the above

objections to settlement of bill of exceptions, knows

the facts therein stated and that same are true.

D. V. MULHERN.

Subscribed and sworn to before me this 11th

day of March, 1926.

[Notarial Seal] R. E. GARDNER,
Notary Public.

My commission expires February 3, 1929.

State of Arizona,

County of Maricopa,—ss.

D. V. Mulhern, being first duly sworn, on his

oath deposes and says that on the 11th day of
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March, 1926, lie served the above objections to

settlement of bill of exceptions on the defendant,

Southern Surety Company, by mailing a true copy

thereof, at the United States post office at Phoenix,

Arizona, in an envelope addressed to Wallace,

Knollenberg & Cameron, 413-417 Caples Building,

El Paso, Texas, the attorneys of record for said

defendant, postage being prepaid thereon.

D. V. MULHERN.

Subscribed and sworn to before me this 11th day

of March, 1926.

[Notarial Seal] R. E. GARDNER,
Notary Public.

My Commission expires February 3, 1929.

[Endorsed] : Filed Mar. 11, 1926. [63]

[Title of Court and Cause,]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

District of Arizona,—ss.

T, C. R. McFall, Clerk of the District Court of

the United States for the District of Arizona, do

hereby certify that I am the custodian of the

records, papers and files of the said United States

District Court for the District of Arizona, includ-

ing the records, papers and files in the case of

Southern Surety Company, Defendant and Plain-

tiff in Error, versus Western Pipe & Steel Com-
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pany of California, Intervener and Defendant in

Error, said case being numbered 437 on tlic Law
docket of the Phoenix Division of said court.

I further certify that the foregomg 63 pages,

numbered from 1 to 63, inclusive, constitute a

full, true and correct copy of the record and of

the assignment of errors and all proceedings in

the above-entitled cause, as requested in the

praecipes filed by the plaintiff in error and the

defendant in error, as the same appears from the

originals of record and on file in my office as such

Clerk.

And I further certify that there are also an-

nexed to said transcript the original writ of error

and the original citation on writ of error issued

in said cause.

And I further certify that the cost of the fore-

going transcript, amounting to Ten and 75/100

Dollars ($10.75), has been paid by the aforesaid

plaintiff in error.

WITNESS my hand and the seal of said court,

this 29th day of March, 1926.

[Seal] C. R. McFALL,
Clerk of the District Court of the United States

for the District of Arizona.

By M. R. Malcolm,

Deputy Clerk. [64]
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[Endorsed]: No. 4833. United States Circuit

Court of Appeals for the Ninth Circuit. Southern
Surety Company, a Corporation, Plaintiff in Error,
vs. Western Pipe & Steel Company of California
(a Corporation), Defendant in Error. Transcript
of Eecord. Upon Writ of Error to the United
States District Court of the District of Arizona.

Filed March 31, 1926.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.


